IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESENT:

MR. JUSTICE MUSHIR ALAM
MR. JUSTICE YAHYA AFRIDI

CIVIL PETITIONs NO.3148 & 3149 OF 2020
[Against the judgment dated 10.03.2020 passed by
IJslamabad High Court, Islamabad in F.A.O. Nos.92 &
238/2019)

AND
CIVIL PETITIONs NO.3225 & 3360 OF 2020

Capital Development Authority (CDA) through its ...Petitioncr(s)
Chairman CDA, Headquarters, Islamabad and
another
VERSUS
M/s Habib Rafig (Pvt) Lid and others
...Respondent(s)
For the Petitioncr(s): Mr. Muhammad Munir Paracha, ASC
Raja Abdul Ghafoor, AOR
For Respondent-1: Mr. M. Masood Khan, ASC
Datc of Hearing: 25.03.202§
ORDER

MUSHIR ALAM, J.— Through the instant pctition, the Petitioncrs

[Capital Dcvclopment Authority (CDA) through its Chairman and
another] have assailed the common judgment dated 10.03.2020
rendered by the learned Islamabad High Court, Islamabad in F.A.O.
No.921 & F.A.O No. 238/2019.2 It is stated that the Arbitral Award
dated 20.08.2018 was rcndered in a disputc arising out of a
contract dated 23.10.2011. Considering that the dispute ariscs out
of arbitration proceceding, which is considered an cxpeditious
method to resolve disputes, if allowed to be trapped into
conventional legal procceding would frustratc the purpose of
arbitration. By consent, lcave is granted, this petition is converled

into appcal, the same is heard and decided in the following manner.

! Filed by the Claimant Habib Rafiq {Pvt) Lid (IIRL)
2 Filed by the CDA
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w CPLA No. 3148, 3149, 3225, and 3260 of 2020 -2-

2. Precisely stated facts of the matler arc that the partics,
having contractual relationship agrecd to advert (o arbitration.
Consequently, an application under section 20 of the Arbitration
Act, 1940 was registered as a suit, and the Court, after due notice,
appointed a Sole Arbitrator, vide order dated 1.11.261’/.3 Reference
was entered, arbitration proccedings were carried out, and partics
participated into arbitration proceedings, led their respective
evidence without any reservations. At the conclusions of arbitration |
proceedings, after due noticc and, in presence of the parties, the
learned Sole Arbitrator announced the award on 20.8.2018. Copics
of the award was dcliverqd to and acknowledged by both the

parties.*

3. It appears that on 11.9.2018 a covcring letter of the
claimant (HRL) dated 27.8.2018 addressed to the learncd arbitrator
requesting to file the award in the court$ at Islamabad to be made
rule of the court, in terms of section 14(2) of Arbitration Act, 1940
was put up in Court. The Court diary® dated 11.9.2018 shows that
the original award dated 20.8.2008 along with original covcring
letter of Ahmed and Ahmed, stamp paper of Rs.500/- accompaiiied
by award books (i) and (i) containing annexurcs were filed in the
Court of Civil Judge, Islamabad (West) having plcnary jurisdiction in

the matter.

4. Notices were issucd to the partics inviting objection to
the award. CDA “filed objections against making award rule of the

court,” under section 30 and 33 of the Arbitration Act?. In addition,

filed an ‘Application for the return of the Award having being filed in

violation of section 14(2) of the Arbitration Act, 1940 read with all

3 At page 16-B and 16-C of CPLA 3225/2020
| 4 At page 13 of CMA 2510/21

s At page 69 of CPLA 3148/20

6 At page 87 of CMA 2150/21

7 At page 14 CMA 251072021
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CPLA No. 3148, 3149, 3225, and 3260 ol 2020 -3-

other enabling provisions of law’, on the ground inter alia that the
Award has not been filed by the Arbitrator, as required under
Section 14(2) of the Arbitration Act, 1940. The lcarncd Trial Court,
vide order® dated 15.05.2019, allowed thc application and ordered
return of the Award to the lcarned Arbitrator with a diréction to
resubmit the same within thirty days, which ordcr was assailed by
the respondent (HRIL) before the learned High Court through FAO
92/2019, on the ground inter alia, that the award was in fact filed
by the Arbitrator and not the claimant, and thercfore it should be
treated accordingly and objections to award bc heard and dccided

on merits.

5. In another strcam of proceedings pursuant to the order
dated 15.05.2019 by the lcarned trial Court, the lcarned Arbitrator,
on 20.9.2019, filed a Statement? with a prayer lo treat it as a
covering letter to the award already filed in the court on 11.9.2018
which was again objected to by the Petitioncr, CDA. The objeclions
to such request of the arbitrator werc dismisscd and the request of
the arbitrator to treat the Statement dated 20.9.2019 to bc made
part of record was accepted, vide order dated 22.11.2019, which

order was assailed by the Petitioner/ CDA through FAO 238 /2019.10

6. It is contended by the lcarncd counsel for the
Petitioners that in terms of sub-section (2) of Section 14 of the
Arbitration Act, at the request of any party to the agrcement or any
person claiming through them, or where so dirccted by the Court, it
is the Arbitrator who may file the award along with cntirc rccord

and no none other.

8 Pages 17-22 of CPLA 3148/2020
9 Page 23 of CPLA No. 3149/2020
19 Subject matter of CPLA No. 3149/20
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CPLA No. 3148, 3149, 3225, and 3260 of 2020 -4-

Z. In the case at hand, according to lcarncd counscl for
the CDA, the award was filed by the Counscl for the cleimant, as
reficcted in the letter dated 27.08.2018.11 Wc have cxamined the
subject letter, which is by the counscl for the Claimant/HRL
addressed Lo Mr. Justice Nasir Aslam Zahid, the Solc Arbitrator,
requesting to file the award in Court. One of the diary sheets dated
11.9.2018 of the Court rccorded the attendance of Bilal A. Khawaja,
Advocate for the claimant/HRL, and noticc to thc parties was

ordered by the learned Trial Court.!?

8. Learned counscl representing the Claimant/ HRL
submits firstly that the covering letter referred to, is by the Counsel
for the Pectitioner, addressed to the lcarned Sole Arbitrator
requesting him to file thc award in Court at Islamabad. According to
him, the award was filed by the learned Arbitrator, pursuant to the
request of the counsel, as is reflected from the letfer attached to the
Award, along with the dcposition and thc documents produced
before him as required under sub-section (2) of Section 14 ibid;
which fact was not recorded in the court diary!3. Without prejudice
to said submission, the counscl for HRL submitted that, in terms of
the Rules and Orders of the Lahore High Court, Lahore! as adopted
by the learncd Islamabad High Court,!S any party to the arbitration
proceedings may file the Awardl6. It was, therefore, without
prejudice, urged that no exception to filing of the award by the
claimant, if at all, is called for. Lcarncd Counscl for the
Respondent/ HRL very candidly and fairly pointed out that subject

High Court Rules werc adopted on 28&.08.2019 and in instant matter

11 Available at 23 of CPLA 3149/2020 and at Page-12 of CMA 2510/21

12 Available at Page-87 of CMA 2510/21

13 Dated 11.9.2018 at page 87 CMA 2510/2021

14 t-B, Chapter-4 of the Rulcs made by the Lahorc Iligh Court under Scction
44 of the Arbitration Act, 1940

15 Rules were adopted by the learncd Islamabad Iigh Court, Islamabad, vide
Notification dated 28.08.2019 (available at Page-1 of CMA 2510/21)

16 In terms of Rule 10 of the High Court Rules
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CPLA No. 3148, 3149, 3225, and 3260 of 2020 -5~

letter of the claimant addressed to the learned Arbitrator to file the
Award in court was filed in Court on 11.9.2018, which was prior to
adoption of Rules, therefore, such rules may not apply
retrospectively. Court appreciates such fair conduct of the learncd

counscl,

9. It was next pointed out by the lcarned counsel for the
Respondent No.1/HRL that, pursuant to order of the learned trial
court dated 115.5.2019, thc Solec Arbitrator on 20.09.2019 filed a
Statement,” in the court with a prayer to treal said Statement as a
covering letter to the Award and the deposition and documents
carlier filed in court on 11.9.2018. The said Statement was madc
consequent to the order of the Court dated 15.05.2019, dirccting the
Arbitrator to resubmit the award within 30 days. It was pointcd out
that in compliance to above order, the learncd Arbitrator filed said
Statement to the affect that the Award filed earlier, was in fact filed
by the Arbitrator and the covering lctter thereto could notl been
annexed inadvertently and the Statement filed by thc Arbitrator be
treated as a covering letter to such Award. Petitioner objected to
such Statement, which were also dismissed by the learned trial
court and the Statement by the arbitrator was trcated as covering
letter to the Award, vide order dated 22.11.2019.8 It was urged by
the learned counsel for the Claimant/HRL that such fact alone
mects the requirement of Scction 14(2) of thc Arbitration Act. In

support, he relies on case reported as Province of the Punjab through

its Secretary Communication & Works Department, Lahore vs. M/s

M.A. Rashid Said Alam Khan. "

SATenaa

17 At Pages 5 & 6 of CMA 2510/21
18 Also impugned through CPLA 3149/2020
19 PLD 1990 Lahore 25
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CPLA No. 3148, 3149, 3225, and 3260 of 2020 -6-

10. We have heard learned counscl for the Petitioncrs as

well as Respondents and havc also gone through the available

record. Section 14(2) of the Arbitration Act rcads as under:

“14. Award to be signed and filed. _ (1) When the
arbitrators or umpire have made their award, they
shall sign it and shall give notice in writing to the
parties of the making and signing thereof and of the
amount of fees and charges payable in respect of
the arbitration and award.

(2) The arbitrators or umpire shall, at the request of
any party to the arbitration agreement or any person
claiming under such party or_if so directed by the
Court and upon payment of the fees and charges
due in respect of the arbitration and award and of
the cosls and charges of filing the award, cause the
award or signed copy of it, together with any
depositions and documents which may have been
taken ard proved before them, to be filed in Court,
and the Court shall thereupon give notice to the

parties of the filing of the award.”
[emphasis provided]

11 There is no specific provision in the Arbitration Act,
1940 imposing a duty or prohibition upon the Arbitrator to file
the Award in Court on his own. Arbitrator is mandated to file the
Award in the court of plenary jurisdiction at the request of any
party to the Arbitration or on the directions of the Courl or
caused the award to bc filed in Court. In the instant case,
request of the counsel o_f the claimant/ HRL to the sole Arbitrator
is already on record. On examining the above provision, what
emerges is that an Arbitrator/ Umpire, having signed and made
the award, under sub-scction (1) of section 14 of the Act, 1940,
is mandated to notify the parties in writing of making of and
signing of the Award. Arbitrator, is also required to notify the
parties of the amount of the arbitration fee and charges duc and
outstanding, if not alrecady paid. Once the Award is signed and
made, and parties are notificd of the same, it is up to thc partics
"or any person claiming under them to request the Arbitrator to

file the Award in Court to be madec rule of the court and

e
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pronounce judgment followed by a decree thercon.20 It may bc
observed that unless the award is filed in Court, it cannot be
objected to, nor a party may seck its modification or correction
in certain circumstances?! nor, it could be remitted?2 from time
to time to the arbitrators for reconsideration and return within
the time fixed by the court. Once award undergo all challenges
and judicial scrutiny on the parameter.2® “Where the court sees
no cause to remit the award or to set aside the award, the court

shall, after the time for making an application to set aside the

award has expired, or- such application having been made, after

refusing it, proceed to pronounce Judgment according to the
award, and upon the judgment so pronounced a decree shall
follow, and no appeal shall lie from such decree except on the
ground that it is in excess of, or not otherwise in accordance with,
the award.”¢ Unless the award is made rulc of the Court and,
judgement is pronounced thercon followed by a decree, it is of
no legal significance and cannot be executable through Court,

nor it could be challenged in appeal.25

12, The significance of the written notice by the
Arbitrator to the parties in terms of sub-section (1) of Section 14
of the Act, 1940 is relevant for the purposcs of computing period
of limitation, Article 158 of the Limitation Act, lays down that an
application to set aside an award or to gcel it remitted, must be
filed within thirty days of the date of service of the notice by the
Court of the filing of thc award. Article 178 of the limitation Act,
provide starting point for limitation of 90 days for an application

under Section 14 (2) of the Arbitration Act for the filing in the

i

/'30 Section 17 of the Arbitration Act, 1940.
2! Section 15 ibid

22 Section 16 ibid

23 Scction 14, 17 & 30 ibid

24 Section 17 ibid

25 Section 16 ibid,
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court of an award from the date of service of the notice of the
making of the award by thc arbitrator as required under Section
14(1) ibid; of the making of award rulc of the Court?® within
which period a party may apply to the Arbitrator to file the
award in Court to make it rule of the Court and pass decree
thereon?? challenge thc validity?® of thc award or sccking its
modification?® or be remittcd®® for reconsideration, once it is
filed in the court. In case, the award is not filed by the Arbitrator
in court despite request of a party to the arbitration. Any party
or any person acdng on the behalf of the parties may scck the

direction of the Court for thc arbitrator to cause the award or

signed copy of it, together with any depositions and documents

which may have been taken and proved before them, to be filed in

Court.3!.

13. From perusal of the record placcd before us, it is
cvident that the award was signed, made and announced by the
Sole Arbitrator after due notice in writing to the parties as required
under section 14 (1) of the Act, 1940 and in presence of the parties
on 20.8.2018. The award along with all thc deposition and
annexures indeed was filed in Court on 11.9.2018, though it is
disputed whether it was filed by the counsel for the claimant/HRL
or by the Arbitrator, at the request of the claimant under section 14
(2) of the Arbitration Act. It is also a mattcr of record that, on the
objections raised by the Pectitioner/CDA, on the ground inter alia
that the award since not having been filed in accordance with

section 14(2) should bc rcturned to the arbitrator. The Trial Court

% Article 158 the Limitation Act for modificatior: and Article178 the Limitation Act
for the award to be remitted.

27 Section 17 ibid

Z-8ection 30 and 33 of the Arbitration Act, 1940.

29 Section 15 Ibid.

30 Section 16 Ibid.

*1 Sub-Rule () of Rule 10, Part-13, Chapter-4 of the Rules madc by the Lahore
High Court under Scction 44 of the Arbitration Act, 1940
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vide order dated 15.08.2019 remittcd/returncd the Award to the

learned Arbitrator to resubmit the same within 30 days.

14. It is matter of record that during pcndency of the FAO
92/2019, the learned Arbitrator on 20/9/2019 filed a Statement
(Page S to CMA 2510/2021), with a request {o trcat the Statement as
covering letter to the award that was alrcady filed in court on
11.9.18. The Statement récords that the letter of Mr. Bilal A.
Khawaja, datcd 27.08.2018, was in fact addressed to the Arbitrator
requesting him, to file the award in Court, which letter of the
counsel, is being treated as covering letter to the award. The learned
trial Court in consideration of such fact notced that in terms of
section 14(2) of the Arbitration Act, the award could be causcd to be
filed by the Court, and since the Arbitrator has caused the award to
be filed in court is due compliance of Section 14(2) of the Act, 1940
and, treated the Statement of the Arbitrator as covering letter to the
award. The objections filed by the CDA to such Statement of the
arbitrator, were also dismissed vide order dated 22.11.2019 and
matter was adjourncd for hearing of objection to the award to
10.12.2019. Order dated 22.11.2019, treating Statement, filed by
the Arbitrator as covering letter to the award, is subject matter of
CPLA 3149/20. 1t was stated byl both the learned Counscl, that in
case CPLA 3148/ 2020 is dismissed, CPLA 3149/20 will become

infructuous.

15. It is an admitted position in law that the court of
plenary jurisdiction could rcmilt the award on any ground as
recognized under Scction 16 of the Act of 1940, as rightly held in
the impugned judgment, once the award was filed in Court and a
dispute arose, whether it was filed by the Arbiltrator or othcrwise,
could effectively be resolved by issuing notice to the Arbitrator

seeking clarification rather than remitting the award, as was donc in

foenn + oo
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the instant case. The Arbitrator/Umpire is bestowcd authority to file

the Award in Court at the rcquest of any party or any pcrson
claiming through such authority. In thc prescent case, il appcars
that Sole Arbitrator, through his Statement as notcd in order dated
20.09.2019, acknowledged that the Award was filed by him, at the
request of Claimant, which course was approved through impugned

judgment.

16. Taking stock of the factual and legal aspects of the
matter, we see no impropricty in the impugned judgmcnt.
Accordingly, Leave Pclilion converted into appeal, is dismissed for

the reasons noted above.

CPLA No. 3149 of 2020

17. Since the connected petition |[CPLA 3148/19|, arising
out of the samc judgment, the Award has been held to be validly
filed. Therefore, this petition, arising out of incidental order dated

12.11.2019, has become infructuous. Dismisscd accordingly.

CPLA No.3225 of 2020

18. Subjcct CPLA impugns the judgment dated 10.3.2020
rendered in FAO No. 122/2019, whercby, the Islamabad High Court
maintained the order dated 01.11.2017 passcd by the learned Civil
Judge appointing the sole Arbitrator in a matter arising out of
dispute cmanating from a building contract dated 23.10.2011.
Mr. Muhammad Munir Paracha, learncd ASC for the Petitioncr’s
states that it is an entircly new controversy. He nceds time to obtain
instructions as to whcther the Petitioner would be contesting
appointment of the Arbitrator or othcrwisc. Let the needful be done

before the next date of hearing and il at all his cffort fails, hc will

Eroceed with the matter on the next date of hearing.

.
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CPLA No.3360 of 2020

19. Subject CPLA impugns the judgment dated 10.03.2020
rendered in Civil Revision No. 264/2018, whereby the Islamabad
High Court maintained the order dated 01.11.2017, on the ground
that no terms of refercnce for the Arbitrator were settled, fixation of
arbitration fee, and replacement of the Arbitrator werc declined. Mr.
Paracha, learned ASC for the Petitioner requests time to obtain
instructions in this matter. Also, the lcarncd Counsel for the
Respondent has no objection, but states that thesc matters have
lingered for long and be fixed at an early date. Both the cascs are

adjourned to a date after four weeks.

Sf’u -'Judgc
S| —0

ISLAMABAR
25% March, 2021

Mt Approved for Reporting
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